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ABSTRACT: This article describes three models used around the world for the 
treatment of  executory contracts in bankruptcy. An economic analysis is made 
of  the ex post incentives of  the bankruptcy trustee to reject the contract under 
each model, based on Jesse Fried’s article Executory Contracts and Per-
formance Decisions. This article states that the approach used by Spain 

article is to further the discussion on the treatment of  executory contracts in 
bankruptcy, as it continues to be one of  the main day-to-day issues at bank-

ruptcy courts.
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RESUMEN: Este artículo propone tres modelos de tratamiento de los contratos 
bilaterales pendientes de cumplimiento en el procedimiento de insolvencia1 de 

incentivos que crean las reglas de rescisión o continuación para el síndico en 

tiene como base el texto de Jesse Fried, titulado Executory Contracts and 
Performance Decisions. El artículo concluye que el modelo de España es 

tratamiento de los contratos pendientes de ejecución en los procedimientos de 
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insolvencia desde el punto de vista del análisis económico del Derecho, pues es 
un problema vigente.

PALABRAS CLAVE: Procedimiento de insolvencia, concurso mercantil, quiebra, 
liquidación, conciliación, insolvencia, contratos bilaterales, contratos pendien-

España.
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I. INTRODUCTION

Executory contracts in bankruptcy are an issue of  concern among legal schol-
ars due to their economic importance and the complexity of  their treatment. 

are those contracts in which performance other than payment is owed by at 
2

contracts are particularly relevant in any bankruptcy proceeding because 
they are not entirely assets, nor exclusively liabilitie;3 instead, they imply an 
interrelationship between the debtor and the non-debtor party in which each 

the value of  the contract, it can indeed represent an asset or a liability to the 
bankruptcy estate.

Because one of  the main goals of  bankruptcy worldwide is the maximiza-
tion of  the bankruptcy estate value, it is thought that bankruptcy law should 
ease the powers of  the bankruptcy trustee to dispose of  executory contracts. 

2  Jesse M. Fried, Executory Contracts and Performance Decisions 46 in Duke L. J. 517 (1996).
3 

assets and liabilities arising out of  the same transaction.” See The Logic and 
Limits of  Bankruptcy Law 106 (1986).
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