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the UK’s Human Rights Act 1998. This paper aims to explore the implications of the incor-
poration of a (human) rights’ framework on ICAS’s professional discipline. Disciplinary

g‘gggﬁiﬁ procedures are located in the context of the nature of professions and professionalism.
Complaints Human rights legislation relevant to professional discipline is examined and its impact in
Human rights the context of the nature of rights in general, and human rights in particular, is explored. The
Rights ICAS disciplinary changes are discussed in the context of a Hohfeldian-type framework of a
Duties range of types of rights. ICAS’s procedures are shown to be multifaceted and, when exam-
ICAS ined in terms of rights (and, where relevant, duties) provide added insight into the nature
Accountants of accountancy’s professional discipline, but deficiencies remain, with the public interest
Public interest continuing to be subservient to the private interest of accountants and their professional
body.

© 2011 Elsevier Ltd. All rights reserved.

1. Introduction

Although the definition of a profession is contested (see, for example, Larson, 1977; Willmott, 1986; Roslender, 1992),
one of the characteristics commonly associated with professions is the existence of procedures to enable professional bodies
to discipline errant members (Abbott, 1988; Abel, 1988). The rationale for the existence of disciplinary procedures is that,
in order to accept the advice provided by professionals, clients must have confidence in their competence. As the Council of
The Institute of Chartered Accountants of Scotland (ICAS) stated:

Council recognises the continuing need of ICAS to regulate its members: its good reputation is at least in part due to
ICAS’ willingness to enforce the professional standards it has created. . . (ICAS, 2003, p. 9).

The regulation of professional standards incorporates both enforcement, through discipline, and standards, via ethical
guidance. This paper is concerned with the former.
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In the UK, the professions have historically regulated themselves! although current developments in medicine? and law3
show that the concept of self-regulation has been altered by the imposition of a statutory framework designed to offer a
more independent procedure to encourage public confidence. The UK’s accountancy profession has historically been self-
regulating although this has recently been modified by the development of a statutory framework (provided through the
Companies Acts 1985, 1989 and 2006, the Financial Services Act 1986 and the Insolvency Act 1986) which imposes new
legal duties upon the profession.

Given the trend towards increasing scrutiny of the professions, self-regulatory regimes that operate in camera, with
a majority of members of the professional body judging the work of fellow members, look increasingly incestuous and
potentially raise human rights concerns. Within the accounting literature, disciplinary procedures have been criticised for
being more effective in protecting the private interests of individual accountants and their professional bodies than the
interests of their clients and the wider public (see, for example, Briloff, 1978; Canning and O’Dwyer, 2001, 2003, 2006; Sikka,
2001; Mitchell and Sikka, 2004).

The disciplinary procedures of ICAS were modified in 2004 following challenge under the Human Rights Act 1998 (HRA
1998). As shall be discussed later, a small number of members, who had been the subject of recent complaint, claimed that
the old ICAS disciplinary procedures system breached their right to a fair trial enshrined in the HRA 1998 because they were
not independent and did not offer the opportunity for hearings to be held in public?. The ICAS rule changes are important
because they were motivated, at least in part, by a desire to protect ICAS against future claims on human rights grounds.
This paper aims to contribute to the literature on the accountancy profession’s disciplinary procedures by exploring the
implications of the incorporation of a human rights framework on professional discipline, with specific reference to the
disciplinary procedures of ICAS.

The paper is organised as follows. First, the accounting literature on professional regulation and discipline is examined
in order to provide a context for the ensuing discussion. Second, in order to provide a theoretical framework for the paper,
the implications of a human rights framework are discussed. This paper locates the discussion of human rights within a
more general discussion of rights, viewing human rights as a specific subset of rights. Third, the UK accountancy profes-
sion’s disciplinary procedures are discussed, distinguishing between the unified procedure used for public interest cases
and the individual procedures adopted by the various professional bodies, such as ICAS, for non-public interest cases. The
ICAS review includes examination of the ICAS procedures that existed prior to 2004, the reasons for change and the new
procedures. Fourth, drawing on the first three sections, the implications of the incorporation of a rights, including human
rights, framework on the disciplinary procedures of ICAS are explored. The Hohfeldian model is commonly used in legal
studies but has not been discussed within the accounting literature on professional discipline. This paper aims to add to the
accounting literature by drawing on ideas from legal studies in order to explore the rights of the various stakeholders in
the accounting relationship. To conclude, the paper assesses the extent to which the amended ICAS disciplinary procedures
have addressed the concerns expressed in the research literature regarding professional regulation.

2. Professional regulation and discipline in the public interest

In order to provide the necessary context for the ensuing discussion, the paper begins by discussing the reasons why
professional bodies have disciplinary procedures and reviewing the accounting literature on professional regulation and
discipline.

Historically, the accountancy profession stressed virtues and ethical discourses such as duty, a life of service and calling
(Everett and Green, 2007). These essentially character-based notions were evident in early ethical codes (Everett et al., 2005)
but have been overtaken in prominence in more recent versions of the ethical codes by rule-based discourses, such as the
client/consumer focus, independence and objectivity (Preston et al., 1995; Neu et al., 2003). Nonetheless, the public interest
is still featured in the literature produced by professional bodies. For example, ICAS states that it “is obligated under Royal
Charter to act in the public interest at all times” (ICAS, 2006¢) and that the “public interest informs all that we do” (ICAS,
2011).ICAS states that “The Institute’s primary duty is to the public, a principle which distinguishes it from a trade association
whose prime concern is to its members” (ICAS, 2008b). Disciplinary procedures are justified by ICAS on the grounds that
“We investigate in the public interest the work of CAs to maintain the high standards expected of all” (ICAS, 2007a, p. 3).

1 For example, The Law Society and its Scottish counterpart, The Law Society of Scotland, and the General Medical Council have historically regulated
the legal and medical professions in the UK.

2 In February 2007, the Department of Health issued a White Paper recommending major changes to the regulation of the medical profession including
the proposal that medical professionals should be required to have their license to practice renewed every five years and that the professional regulators
operating in the medical field should be independently appointed, with, as a minimum, parity of membership between lay and professional members, and
should report annually to parliament (DoH, 2007).

3 There is now an Ombudsman to hear complaints when the channels provided by the Law Society (for England and Wales) and the Law Society of
Scotland have been exhausted. The Law Society has an independent complaints’ handling body, the Legal Complaints Service. Cases involving misconduct
can be referred to the Solicitors Regulation Authority, established in 2007, the successor to the Law Society Regulation Board. The name change is significant,
signaling the independence of the new body. The new procedure for complaints against members of the Law Society of Scotland, effective from mid-2008,
is also now independent.

4 One published example is Leonard Harris v The Appeal Committee of The Institute of Chartered Accountants of Scotland [2005] CSOH 57
(http://www.scotcourts.gov.uk/opinions/CSOH57.html).
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