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a b s t r a c t

The purpose of this study is to examine the legal responsibilities of owners of establishments that sell
and/or serve alcoholic beverages to their patrons and other people who may be assaulted or injured by
those patrons in the establishment or after leaving the establishment. Examination of 246 actual court
cases revealed that the plaintiff’s claims are likely to fall under either the restaurant, bar, hotel, club or
other hospitality operators’ failure to exercise reasonable care to protect patrons from injury at the hands
of other patrons, failure to maintain a safe and orderly establishment, or from patrons injuring bystanders
in violation of a dram shop act. However, findings indicated that violations of a dram shop act are likely
to have the most devastating effect on the business.

© 2010 Elsevier Ltd. All rights reserved.

1. Introduction

There is no doubt that the sale of alcoholic beverages is an
important revenue source for many hospitality establishments
(Pratten, 2006). However, those establishments that serve alco-
holic beverages also face the potential for civil and criminal
liability. An establishment may develop and exercise great poli-
cies and practices to protect their patrons, but despite the best
intensions, tragedy can quickly occur when individuals consume
excessive amounts of alcoholic beverages resulting in drunken driv-
ing, assault or personal injury (Toomey et al., 1999). Since the sales
of alcohol to people who are visibly intoxicated is illegal in almost
every State in the United States of America (USA), the establish-
ment that served, or over served, the intoxicated individuals may
be held at least partially responsible for the damage and suffering
those individuals have caused (Saltz, 1987). In most cases, plaintiffs
are likely to sue those establishments because they have a better
chance of getting money from the establishment than they do from
the person who actually caused the injury. The majority of claims
brought against an establishment that serves alcohol for personal
injuries can be classified based on the establishment’s negligence
in failing to supervise the premises or based on the over serving of
alcoholic beverages to intoxicated patrons.

Since the sales of alcoholic beverages comes with great legal
responsibility and in some cases establishments that serve alco-
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hol may be held at least partially responsible for damages and
suffering caused by individuals who were served or over served,
it is vital for hospitality establishments to understand their legal
responsibilities related to sales of alcoholic beverages. However,
even though nearly every State in the United States of America pro-
hibits sales and service of alcohol to obviously intoxicated people,
studies suggest that 79 percent of establishments that serve alco-
holic beverages will serve alcohol to patrons who appear obviously
intoxicated (Toomey et al., 1999, 2004). The high noncompliance
rates may be due to the fact that most owners are either not aware
of or not care about the potential consequences of their service deci-
sions. Therefore, the purpose of this paper is to examine the legal
responsibilities of owners of establishments that serve alcoholic
beverages to their patrons and other people who may be assaulted
or injured by those patrons in the establishment or after leaving
the establishment in the United States of America. Even though the
study was conducted in the United States of America, findings are
likely to have implications internationally. Throughout the paper
the term tavernkeeper will refer to owners, including corporations
that own restaurants, bars, or other establishments that serve alco-
hol, and individuals that own these businesses. The term tavern will
include any establishment that serves alcohol.

2. Responsibilities of tavernkeepers

Even though those establishments that serve alcoholic bever-
ages may face the potential for civil and criminal liability, this
study focuses on legal challenges they may face under civil law, not
criminal law, in the United States of America. The main distinction
between the civil law and criminal law in the United States is that
in criminal law, if a defendant is found guilty, the guilty defendant
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is punished by either (1) incarceration in a jail or prison, (2) fine
paid to the government, or, in exceptional cases, (3) execution of
the defendant: the death penalty. In contrast, a defendant in civil
litigation is never incarcerated and never executed. In general, a
losing defendant in civil litigation only reimburses the plaintiff for
losses caused by the defendant’s behavior (Standler, 1988).

According to Coffee (1992) five attributes distinguish the crimi-
nal law from the civil law. Those five attributes are: “(1) the greater
role of intent in the criminal law, with its emphasis on subjective
awareness rather than objective reasonableness; (2) the criminal
law’s focus on risk creation, rather than actual harm; (3) its insis-
tence on greater evidentiary certainty and its lesser tolerance for
procedural informality; (4) its reliance on public enforcement, tem-
pered by prosecutorial discretion; and (5) its deliberate intent to
inflict punishment in a manner that maximizes stigma and censure.
In contrast, tort law usually seeks only to force defendants to inter-
nalize the social costs that their conduct imposes on others. Its focus
then is on harm, not blame.” Coffee (1992, p. 1878) Another differ-
ence between the criminal law and the civil law is that criminal
laws are legislative acts, while the civil law is largely judge-made
and more dynamic. The civil law tends to develop through judicial
enlargement (Coffee, 1992).

Historically, in the United States of America, under the com-
mon law, there was no established liability for an establishment
that sells and/or serves alcoholic beverages regarding the negli-
gence of the customer when either the customer or third parties
were injured as a result of the consumption of alcohol (Barnes v.
B.K. Credit Service, Inc., 1984). The common law notion was that
the consumption of the alcoholic beverage rather than the sale
and/or service of that alcoholic beverage was the proximate cause of
alcohol-related injuries. However, starting late 1950s, states began
to enact dram shop statutes as a means of avoiding the common
law as a result of studies suggesting that laws allowing individu-
als to sue bars for the drunken behavior of their patrons are the
policies that work the best in lowering the alcohol-related motor-
vehicle fatality rates (Whetten-Goldstein et al., 2000). In 1959, the
New Jersey Supreme Court “took upon itself to fill a judicially-
perceived vacuum of restraint on commercial vendors of alcoholic
beverages.” (Kaplin and Lee, 2006; Rinden, 1984–1985). These dram
shop statutes placed various levels of responsibility on tavern own-
ers for the consequence of actions of their intoxicated customers. It
is important to remember that dram shop liability is a form of civil
liability, not a criminal liability, imposed on commercial servers
of alcoholic beverages, such as bars and restaurants (Whetten-
Goldstein et al., 2000). However, dram shop liability laws vary
widely by state in regards to serving alcohol to an intoxicated per-
son. For instance, several states such as Nevada have no dram shop
liability laws at all. While some states such as Illinois, are on the
more strict end of the spectrum and impose comparative negli-
gence upon the chain of vendors who sold an intoxicated person
a beverage during a night of drinking, including those who may
have just sold the first beverage, most states hold accountable the
retailers who know or should have known they are selling alcohol
to obviously intoxicated people or minors (Personal Injury, 2010).

In today’s legal environment, tavernkeepers owe patrons the
duty to exercise reasonable care to protect them from reasonably
foreseeable injury while they are on the premises (Teshima, 1986).
This involves tort theory, where the plaintiff contends that the
defendant was negligent in some manner that resulted in their
injury. Negligence is the failure to use reasonable care. According to
Barth (2001), reasonable care requires the tavernkeeper to correct
potentially harmful situations that the tavernkeeper knows exist
or that the tavernkeeper could have reasonably foreseen. The level
of reasonable care that must be exercised in a given situation can
sometimes be difficult to establish. Breaching an existing duty of
care owed the person while they were at the tavern exposes a tav-

ernkeeper to liability and the potential of having to compensate a
plaintiff for any resulting injuries.

In determining whether or not the tavernkeeper has violated
this duty of care, courts look to the circumstances surrounding the
plaintiff’s injury. If a court finds that the injury was foreseeable, the
tavernkeeper may be held liable for the injury (Teshima, 1986). An
injury is considered foreseeable if the tavernkeeper allowed a per-
son on the premises known to cause problems, allowed a person
whose conduct had become aggressive to remain on the premises,
failed to take action against a threatening patron, tolerated disor-
derly conditions, failed to intervene in a fight as soon as possible,
failed to provide adequate staff to police the premises, or failed to
call the police when they should have (Teshima, 1986). A tavern-
keeper who fails to protect their patrons from harmful individuals
or circumstances while at the tavern may be held liable for the
injury to the patron (Teshima, 1986). Tavernkeepers are expected
to take affirmative action to control the behaviors of aggressive
patrons by discontinuing their service of alcohol or asking them to
leave. They are also expected to maintain a clean and orderly envi-
ronment in the tavern by providing adequate staff to police the
premises and ensure that the tavern is safe for all patrons.

In addition to failing to protect patrons from foreseeable injuries
while on the premises, tavernkeepers may also be held liable for
injuries that their patrons cause to other individuals. Many states
have enacted statutes that make commercial sellers of alcohol liable
for injuries to innocent third parties that result from the tavern-
keeper furnishing intoxicating beverages to their patrons. These
statutes are known as dram shop acts (Colman et al., 1985). Dram
shop acts created a cause of action for innocent injured third par-
ties where no cause of action existed under the common law (Rose,
2010). In simplified terms dram shop acts allow injured innocent
bystanders to sue a tavernkeeper. Dram shop acts are based on the
idea that tavernkeepers owe a legal duty of care to anyone who
might foreseeably suffer harm at the hands of a drunken patron
(Rose, 2010). The most common cause of dram shop liability is an
automobile accident caused by an intoxicated driver (Rose, 2010).
In order for a tavernkeeper to be held liable for an injury a patron
caused to an innocent third party under a dram shop act the plaintiff
must prove that the tavernkeeper (1) sold and served intoxicating
beverages to a patron when he/she knew, or should have known,
that the patron was intoxicated or knew, or should have known,
that the patron would become intoxicated from the drinks served;
and (2) that as a foreseeable result of the patron’s intoxication, the
plaintiffs were injured (Eclavea et al., 2009). Eclavea et al. (2009)
suggest that the patron must be visibly intoxicated not just slightly
impaired when served intoxicating beverages for the tavernkeeper
to be held liable. If a tavernkeeper stops serving a visibly intoxi-
cated person then he or she is not liable for damages the patron
later inflicts. Because it is reasonably foreseeable that if a tavern-
keeper serves an intoxicated patron more intoxicating beverages
and that patron drives, an accident might occur, and therefore, tav-
ernkeepers can be held responsible for any damages the accident
causes.

However, it is hard to define what “visible intoxication” is. Signs
of visible intoxication may include but not limited to the number
of drinks served to a person, the slurring of the person’s speech, the
existence of bloodshot eyes, and the demeanor of the person. Since
each person is likely to act differently when consuming alcohol,
the number of drinks and the blood alcohol level is likely to vary
for each “visibly intoxicated” (Chamlin et al., 2010). According to
Oregon Liquor Control Commission (2010), visible intoxication is
intoxication that other people can see. If a server and or the tavern-
keeper can tell on sight that a person has been drinking, the person
is visibly intoxicated. Oregon Liquor Control Commission lists 50
signs of visible intoxication (Table 1). Oregon Liquor Control Com-
mission argues that if a person shows just one or two of these signs
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