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A B S T R A C T

The EU introduced a new security of gas supply regulation in November 2017, which now replaced the security
of gas supply regulation of 2010. This article is providing a critical assessment of the new Regulation (EU) 2017/
1938. Many instruments of the predecessor Regulation (EU) 994/2010 will stay in place unchanged and those
have been discussed elsewhere. This contribution will, hence, focus on the novelties and changes that Regulation
(EU) 2017/1938 is bringing about.

After some introductory remarks on the structure and the aims of Regulation (EU) 2017/1938, the current
article will proceed by discussing the two main novelties of Regulation (EU) 2017/1938, which shall implement
the main thrust of the new regulation: imposing obligatory solidarity between Member States in a gas crisis.
These are first, the grouping of directly connected Member States into so called risk groups and second the new
article 13 of Regulation (EU) 2017/1938, which spells out concrete solidarity measures that Member States have
to take. In a third step other novelties of Regulation (EU) 2017/1938 will be highlighted and critically reflected
upon before the article is wrapped up with some conclusions.

1. Introduction

The key to understanding the change in attitude of the EU towards
its security of gas supplies and the resulting legislation are the 2006 and
2009 Russia-Ukraine gas crises. These crises used law and contractual
obligations as 'weapons' for what, in reality, was an energy policy
issue.1 The Ukraine and Russia were at odds about the gas price and
how to verify the correct amount of deliveries of gas to Ukraine and to
Europe via a transit pipeline.2 As both countries could not agree on the
facts the result, from a European perspective, was a substantial down-
fall in the amount of gas that reached Europe during the 2006 and
particularly the 2009 gas dispute. This downfall forced, inter alia, Ita-
lian and German gas-fired power plants to perform emergency shut

downs.3

Those events were a pivotal turning point in legal thinking about
European gas security of supply. Prior to the crises an almost `laissez-
faire approach` to gas security was taken at EU level. By and large EU
Member States were considered as being responsible for safeguarding
their own gas supplies. The crises exposed their vulnerabilities, as they
largely relied upon nationalistic approaches to gas security. Thus, the
recognition that coherent and increasingly stringent measures are
needed at EU level to guarantee the supply of gas throughout the Union
gained momentum. The EU institutions assessed that new measures
were needed and that habits need to be changed.

To avoid further replication of the 2006 and 2009 crises the
European Commission, Parliament and Council decided to act and in
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2010 put into place Regulation (EU) 994/2010, 4 as an explicit response
to this political crises.5 This pioneering piece of legislation has now
been replaced by a new security of gas supply regulation in November
2017.6 It has to be pointed out that these two regulations are the only
legal instruments that are directly imposing strictly binding rules on all
EU Member States on gas security of supply. Before these two regula-
tions, gas security of supply was mainly governed by the soft-touch
rules of Directive 2004/677 and was considered to be largely provided
for by the principles governing the internal European energy market.8

The particularities are discussed in more depth below in this article.
The new Regulation (EU) 2017/1938 is, thus, the successor to

Regulation (EU) 994/2010 and is supposed to deal with its perceived
shortcomings. Many instruments of the predecessor Regulation (EU)
994/2010 will stay in place unchanged and those have been discussed
elsewhere.9 This contribution, hence, focusses on the novelties and
changes that Regulation (EU) 2017/1938 is bringing about.

As this is a legal paper some words on legal methodology might be
of interest to the reader. A genuine understanding of how regulation
addresses the issue of gas supply security in Europe may not be
achieved by superficial reading and comparison of paragraphs. The law
texts rather need to be interpreted in the light of their respective con-
texts in order to distil the genuine meaning of a norm.10 Two hundred
years ago Friedrich Carl von Savigny developed a rigorous methodology
of legal interpretation, which is based on four `canons´, or methods.11

These methods have been widely accepted in the comparative law lit-
erature12 and are still in use today all over the world.13 The four

methods consist of grammatical interpretation (the interpretation of the
wording of the law) and systematic interpretation (the logical interac-
tion of different pieces of the law among themselves and with the
overall legal system). 14 They also comprise historical interpretation
(considering the legal situation and pertaining circumstances at the
point in time when the law was enacted) and teleological interpretation
(interpretation in view of the underlying aims and rationale of the
law).15 The current analysis is the result of an application of this
methodology to the text of the new Gas Security of Supply Regulation
(EU) 2017/1938. Its predecessor has been analysed with the help of a
comparable methodology by Silke Goldberg15 and the present article
could, hence, be viewed as a logical continuation of her sublime ana-
lysis of the old Regulation (EU) 994/2010.

After providing a background on the development of Regulation
(EU) 2017/1938, the article is starting off with some remarks on its
structure and aims. The reader then learns more about the main novelty
that Regulation (EU) 2017/1938 is bringing about in comparison to its
predecessor: the imposition of obligatory solidarity between Member
States in a gas crisis. This shall be achieved by two means, which are
discussed in depth: first, directly connected Member States are being
clustered into so called risk groups and second, the new article 13 of
Regulation (EU) 2017/1938, spelling out concrete solidarity measures
that Member States have to take in case of an emergency. The article
concludes with some observations on policy implications of the new
means, situating the new regulation on gas supply solidarity within the
concepts of energy justice and `just` transitions.16

2. Background

The EU deemed it necessary to introduce a new security of gas
supply regulation after the Commission investigated the implementa-
tion of Regulation (EU) 994/2010 in October 2014. Although the EU
insists that the old Regulation (EU) 994/2010 had a `significant positive
impact` on the security of gas supply in the Union,17 the October 2014
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