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This is the latest edition of the DLA Piper column on developments in EU law relating to IP,
IT and telecommunications. This news article summarises recent developments that are
considered important for practitioners, students and academics in a wide range of infor-
mation technology, e-commerce, telecommunications and intellectual property areas. It
cannot be exhaustive but intends to address the important points. This is a hard copy
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1. Copyright and trade marks
1.1. Ryanair scrapes a win (but not using IP)

The CJEU has ruled that database owners whose databases are
not protected by copyright or the sui generis database right
may rely on contractual terms and conditions to restrict ac-
cess to and exploitation of their data. As a result, it will be
particularly important for owners of online databases that do
not qualify for IP protection to obtain advice on how best to
protect their data contractually in the countries in which they
do business. Businesses who currently scrape data should
take a good look at the small print of the terms applying to the
websites they are scraping from.

In the latest instalment in Ryanair's bid to prevent
‘scraping’ of its data by price comparison websites, the CJEU
has held on a reference for a preliminary ruling from The
Netherlands that the provisions of the Database Directive (96/
9/EC) which establish mandatory rights for lawful users of
databases, are not applicable to a database which is protected
by neither copyright nor the sui generis right, and so do not
prevent the adoption of contractual clauses concerning the
conditions of use of such a database.

The defendant, PR Aviation, operates a website on which
consumers can search through the flight data of low-cost air
companies, compare prices and (on paying a commission to
PR Aviation) book flights. It obtains the necessary data to
respond to an individual query by automated means,
including from a dataset linked to the Ryanair website also
accessible to consumers. The Terms of Use of the Ryanair
website provide that:

Ryanair.com is the only website authorised to sell Ryanair flights.
Ryanair does not authorise other websites to sell its flights... and
further that The use of automated systems or software to
extract data ... for commercial purposes, (‘screen scraping’) is
prohibited unless the third party has directly concluded a written
licence agreement with Ryanair in which permits it access to
Ryanair's price, flight and timetable information for the sole
purposes of price comparison.

In the domestic proceedings, Ryanair claimed at first
instance that PR Aviation had infringed its copyright and
database right relating to its dataset and that it had acted
contrary to the Terms of Use. On 28 July 2010, the lower court
Rechtbank Utrecht dismissed Ryanair's claim in so far as it
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was based on an infringement of sui generis database right,
but accepted that PR Aviation had infringed Ryanair's copy-
right in the ‘written materials’ that formed the database. On
appeal by both parties, the Amsterdam Court of Appeal set
aside the judgment of the Rechtbank Utrecht, and dismissed
Ryanair's cross appeal. The Court of Appeal held that even if
the digital information made public by Ryanair was covered by
the protection of written materials under Dutch copyright
legislation, PR Aviation's conduct corresponded to normal and
therefore legitimate use of the Ryanair website, which was not
affected by the prohibition in the Terms of Use. In relation to
the sui generis right, the Court of Appeal held that Ryanair had
not established the necessary ‘substantial investment’ in
seeking out materials and collecting them in its database.
Rather, the contents of the database-flight times, schedules
and prices-were generated (ie created) by Ryanair itself.

Ryanair appealed the decision to the Supreme Court of The
Netherlands, which stayed the proceedings and referred the
following question to the CJEU:

Does the operation of the [Database Directive] also extend to
online databases which are not protected by copyright ... and also
not by a sui generis right ..., in the sense that the freedom to use
such databases through the (whether or not analogous) appli-
cation of Article(s) 6(1) and 8 in conjunction with Article 15 [of the
directive] may not be limited contractually?.

As explained above, the CJEU held that the Directive only
applies to databases protected by copyright or the sui generis
right and that the owner of a publically accessible database is
free to determine by contract and in compliance with the
applicable national law the conditions of use of its database.
The same is not true for a database protected by copyright or
the sui generis right, because of a number of provisions in the
Directive (Articles 6(1), 8 and 15) which operate to prohibit
certain contractual limitations on the use of a database.

It has been left to the Supreme Court of The Netherlands to
determine whether the contractual provisions prohibiting
commercial use of data will be binding on PR Aviation under
Dutch law. However, it would seem likely that Ryanair will be
allowed to prevent PR Aviation- and other companies like it-
from scraping its data, pursuant to its contractual terms. As
contract law is generally not harmonised across Europe, it
could well be that the question as to whether a database is
effectively protected contractually will vary between EU
countries. It is therefore important for database owners who
make their databases generally available to the public online
to understand local contract laws and ensure they have a
robust means of establishing that a binding contract is in
place. Ryanair's approach of requiring a tick box to accept
clearly worded terms is certainly a good start, but may not be
effective in all countries. It will also be important for such
database owners to take technological measures to prevent
access by people who have not accepted the terms and
conditions.

It is an interesting result that there will be a significant
category of databases which are eligible for potentially more
extensive contractual protection, as a result of them being
denied copyright or sui generis database right protection.

1.2. Bestwater — CJEU considers embedded links to
copyright content (again)

On 21 October 2014, the Court of Justice of the European Union
(the CJEU) gave its decision in Bestwater, a case that, like the
decision in Svensson earlier this year, concerns the question of
whether there is an infringement of copyright when a website
operator links to or embeds content available on a third party's
website.

Svensson established that linking to, or embedding, content
is a “communication” and that there will be infringement if
that communication is “directed at a new public, that is to say,
at a public that was not taken into account by the copyright
holders when they authorised the initial communication to
the public”. It also repeated the principle developed in the
cases of Airfield and TVCatchup that redistribution via a
different technical means to the original communication
would constitute communication to a new public.

The question referred in Bestwater was as follows:

Does the embedding, within one's own website, of another per-
son's work made available to the public on a third-party website,
in circumstances such as those in the main proceedings, consti-
tute communication to the public within the meaning of Article
3(1) of Directive 2001/29/EC, even where that other person's
work is not thereby communicated to a new public and the
communication of the work does not use a specific technical
means which differs from that of the original communication?

In Bestwater, the answer to the question posed seems self-
evident. The question asks that — even where there is no “new
public” and no different technical means — will embedding be a
“communication to the public”? Svennson had already decided
that, in those circumstances (i.e. where there is no “new
public”), there is no communication to the public. Unsurpris-
ingly therefore, the court agreed, holding that embedding
alone is not a communication to the public, where there is no
“new public” or no new technical means is used. Indeed, the
court thought the answer to the question was so clear from
the case law that a full judgment was not necessary.

Nevertheless, in the absence of an official English trans-
lation of the judgment, some commentators have suggested
that the case is authority for the proposition that linking to any
freely-available content, even if not authorised by the right
holder (for example, pirated content), will not be an infringe-
ment. However, this ignores the definition of a “new public” in
Svensson, which clearly states that the authority of the right
holder is key. In any event, the CJEU does seem only to say in
Bestwater that linking to freely available content will not be
communication to a “new public” where the copyright owners
have allowed the original communication. It follows that link-
ing to or embedding to content that was originally posted
without the authorisation of the right holder should consti-
tute infringement.

In these types of decisions, it should always be remem-
bered that the CJEU is called upon to answer specific questions
of law asked by national courts, not adjudicate on the facts.
The question in this case was specifically expressed as subject
to the assumption that there was no “new public”, so it cannot
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