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ABSTRACT

Scholarship in political ecology on the neoliberalization of conservation has given scarce attention to
ways that neoliberalization may foster a turn to law and litigation as the vehicle for political struggle.
Drawing on literatures on neoliberal conservation and legal anthropology, the paper illustrates how
key features of neoliberal conservation—the constitution of communities as legal entities, downsizing
of the state, fragmentation of sovereignty and the formation of socially and economically heterogeneous
networks of actors—foster a turn to contract and law as the medium of relationships, conflicts and pol-
itics. Recent events around Dwesa-Cwebe Nature Reserve, South Africa, illustrate how the neoliberal reli-
ance on law and legal forms reconfigures the political ecology of conservation: relations between
communities, local government, and conservation authorities are newly characterized by recourse to
law, while litigation is being used to overturn the governing board of the legal entity (the Dwesa-Cwebe
Land Trust) that owns the Nature Reserve and a hotel within the reserve. Increasingly widespread con-
servation strategies that rely upon formalizing communities as legal entities carry both risks and oppor-

Tourism tunities, requiring political ecology to engage more closely with legal dimensions of neoliberalization.
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1. Introduction: an unsettled settlement

This is one of the areas that was identified by the presi-
dent. . [it] is earmarked for rural development and it also falls
within the Wild Coast SDI [Spatial Development Initia-
tive]....You are very fortunate, because this means that you will
not waste time looking for funds, but will be able to get started
immediately and plan what you will do as development is com-
ing your way!

Deputy President Jacob Zuma, speaking at the Dwesa-Cwebe
Land Restoration Ceremony, June 17, 2001’

With these words, Zuma exhorted a crowd encompassing gov-
ernment officials, traditional authorities, and more than a thou-
sand residents of the communities surrounding Dwesa-Cwebe
Nature Reserve, in South Africa’s Eastern Cape Province. The resto-
ration ceremony, it seemed, might end nearly a decade of struggle
for land restitution, celebrating the signature of a Settlement
Agreement that epitomized an emerging model for the resolution
of similar claims on South Africa’s protected areas: the Dwesa-
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Cwebe Land Trust would take ownership of the nature reserve, rep-
resenting about 2300 households in the seven communities around
the reserve, the state conservation authority would lease back the
reserve, and ecotourism would drive local development.

Eight-and-a-half years later, in September 2009, Dwesa-Cwebe
was the site of range of new struggles.? The Dwesa-Cwebe Land
Trust was facing a lawsuit brought against the Trust in the name
of the Trust. The suit had brought co-management, conservation
and development activities involving the communities to a near halt,
and threatened to entrench parties and interests antagonistic to the
Trust’s aspirations. The Trust itself was considering legal action
against local government, aimed at holding it accountable to the
promises of development in the Settlement Agreement. Both the
Trust and the Eastern Cape Parks Board (ECPB, the conservation
authority managing the reserve) were relying on their legal counsel
for advice on their interactions. The Settlement Agreement and re-
lated agreements had created new legal entities and contractual
expectations and obligations, and in turn, struggles over conserva-
tion and tourism had taken a decidedly legal turn.

2 This paper draws primarily upon roughly two years of ethnographic fieldwork at
Dwesa-Cwebe and among related governmental and non-governmental organiza-
tions conducted in 1998-1999, 2005, 2009 and 2010, and documents acquired in the
course of this fieldwork.
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An analysis of recent events at Dwesa-Cwebe could join a num-
ber of studies of land restitution in South Africa and elsewhere that
emphasize the challenges of the period following the formal reso-
lution of claims.®> My argument here, though, is a more general one:
the neoliberalization of conservation entails processes and creates
situations that foster a turn to the law as a vehicle for political strug-
gle. Existing works on the relations between neoliberalism and con-
servation and the environment (e.g. Sullivan, 2006; Igoe and
Brockington, 2007; Brockington et al., 2008; Heynen et al., 2007)
have identified some of these processes and situations, but have gen-
erally not recognized that these have corollaries that, following
Comaroff and Comaroff (2006, 2009a,b), may channel political strug-
gles into legal forms. Understanding the ways in which neoliberal
conservation may lead to the deployment of the law, both to benefit
and subvert communities affected by conservation will both equip
political ecology to better grasp the changing forms and conse-
quences of struggles over conservation and tourism, and inform
understandings of the variety, mobility, and potential uses of neolib-
eral policies and techniques of government (cf. Ferguson, 2010).

I develop this argument drawing on analyses of neoliberal con-
servation by Igoe and Brockington (2007; cf. Sullivan, 2006), and of
the relationships between neoliberalism and legalization in the
writings of Comaroff and Comaroff (2006, 2009a,b). I have chosen
to focus on these authors’ works out of the range of relevant liter-
ature not only because of the ways their works immediately spoke
to conditions at Dwesa—-Cwebe as I sought to make sense of this re-
cent turn to legal struggle, but because of their clarity and rele-
vance to one another, highlighting four processes and situations
that link their analyses: the transfer of property to new legal struc-
tures representing “communities,” the contraction of many aspects
of the state, the fragmentation of sovereignty among diverse state
and non-state actors, and the creation of new contractually-based
relationships to enable action across lines of difference. All of
these, I argue, give rise to conditions where a turn to law and liti-
gation is likely to be increasingly important in the political ecology
of conservation. The recent history of Dwesa-Cwebe, including the
2001 Settlement Agreement, and the emergence of the recent legal
struggles illustrate how these very local struggles reflect the
working out of more general processes and trends. The conclusion
reflects on the implications of these trends in the light of pro-
cesses and policy trends, including “rights-based conservation”
(Campese, 2009; Lawlor and Huberman, 2009; Painter, 2009), that
rely upon constituting communities as legal entities for benefit
allocation and compensation. If, as many observers hailed it at
the time, the Dwesa-Cwebe Settlement Agreement was a model
for the reconciliation of land restitution, conservation and develop-
ment, it may also be a harbinger of the future form of politics and
“lawfare”—"the resort to legal instruments...to commit acts of
political coercion” (Comaroff and Comaroff, 2006, p. 30) around
protected areas in the context of neoliberal conservation. Here as
elsewhere, the law is a double-edged sword; it may strengthen
the rights of conservation-affected communities, but also create
the potential for novel forms of dispossession.

2. Neoliberal conservation and law

“Neoliberalism” is a term that easily risks being reified, ambig-
uous, polyvalent and imprecise. My approach here follows work

3 As Palmer et al. note, the Settlement Agreement was crafted at a point at which
“post-settlement support was not an issue...in the way it has become since...the
objective was to reach a settlement in a crisis situation. This was achieved, but
hindsight provides a different perspective” (Palmer et al, 2006, p. 8). On post-
settlement challenges at Dwesa-Cwebe see Ashley and Ntshona (2003), Fay (2009),
Ntshona et al. (2010) and Palmer et al. (2006).

that recognizes that neoliberalism is best conceived “less as a thing
than as a bundle of processes...of ‘neoliberalization’, rather than
neoliberalism in the abstract” (Igoe and Brockington, 2007, p.
436; cf. Castree, 2008a), drawing on diverse and variably mobile
techniques of governance which are uneven in their spatial appli-
cation and articulation with existing contexts (McCarthy, 2005,
2006; Ong, 2006; Ferguson, 2010), but which are ideologically built
upon—at least in their origins—"a theory of political economic
practices that proposes that human well-being can best be ad-
vanced by liberating individual entrepreneurial freedoms and skills
within an institutional framework characterized by strong private
property rights” and conversely, a restricted or curtailed role for
the state in promoting individual and social well-being (Harvey,
2005: 2).

Igoe and Brockington (2007; cf. Brockington and Duffy, 2010;
Igoe et al., 2010) have led political ecology in drawing attention
to the relationships between the recent expansion of protected
areas and changes in conservation policy and practice on one hand,
and the spread of neoliberalism on the other. They and their col-
leagues’ work (briefly reviewed in Brockington and Duffy, 2010,
pp. 471-472) has drawn attention to specific processes of neoliber-
alization which have created complex and fragmented networks of
state, NGO and private governance around fully or partly-
privatized protected areas, new forms of material and symbolic
value, and new vehicles for capitalist expansion (Sullivan, 2006;
Igoe and Brockington, 2007; Brockington and Duffy, 2010;
Brockington and Scholfield, 2010; Biischer, 2010; Corson, 2010;
Igoe et al., 2010). Their work has drawn upon an emergent litera-
ture on neoliberalism and the environment in political ecology
which has concentrated on commoditization and extractive utili-
zation of natural resources (e.g. Heynen et al., 2007), animated
by theoretical concerns about the neoliberalization of the environ-
ment in relation to broad changes in political economy (Castree,
2008a).

Attention to law in these literatures has largely focused on pub-
lic law, primarily regulation—understood both as deregulation to
allow private activity and reregulation to create and preserve pri-
vate property (cf. Peck and Tickell, 2002), but little attention has
been given to theorizing the place of private law, particularly con-
tract law and litigation involving non-state actors.* Comaroff and
Comaroff’s analysis of the relation of neoliberalism and the law of-
fers an essential counterpoint to this literature. Writing from a per-
spective shaped both by the South African context and by a range of
comparative analyses, the Comaroffs have argued that the uneven
global rise of neoliberalism has been accompanied by an increasing
conduct of political struggles through legal forms (Comaroff and
Comaroff, 2006, 2009b; cf. von Benda-Beckmann et al., 2009; Eckert
et al,, 2012: 1-5). The Comaroffs’ argument highlights processes of
neoliberalization that both contribute to “a culture of legality
and. . .resort to lawfare” (Comaroff and Comaroff, 2006, p. 34), and
which are simultaneously among the aspects of neoliberal conserva-
tion highlighted by Igoe and Brockington (2007): first, the transfer of
property to new legal structures representing “communities,”
second, the contraction of many aspects of the state, third, the frag-
mentation of sovereignty among diverse state and non-state actors,
and fourth, the creation of new contractually-based relationships to
enable action across lines of difference. I consider each of these in
turn.

4 A notable exception is Suzanne Sawyer’s work on Ecuador (e.g. 2006). As Horwitz
(1982: 1424) notes, following Polanyi (1944), the development of the distinction
between public and private law is itself an aspect of the “disembedding” of the
economy from society.
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