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Abstract

This article explores the interplay between private regulators and public supervisors within principles-based regulation and
meta-regulation in the post-crisis European retail financial services landscape. It shows that the way in which the compliance with
such regulatory frameworks is supervised and enforced may determine the type of relationship between private regulators and
public supervisors — cooperative or competitive — that prevails at a specific moment in time. While there is evidence of both
cooperation and competition between the two in the post-crisis era, a predominantly competitive relationship between private
regulators and public watchdogs may severely undermine the practical importance of co-governance arrangements. A significant
degree of cooperation between private regulators and public supervisors is key to ensuring their effectiveness. Public supervision
and enforcement must therefore be responsive to the peculiarities of co-governance arrangements.
© 2016 Policy and Society Associates (APSS). Elsevier Ltd. All rights reserved.
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1. Introduction

Financial services, such as payment, credit, investment, and insurance, have become a critical element of modern
European societies. Financial services allow citizens to meet their essential needs, such as having a home or sufficient
income after retirement, and to fully participate in society. In mobilising savings and allocating investment, financial
services are also highly important for the EU economy. A single market in financial services would act as a catalyst for
economic growth and provide lower prices and better quality goods and services for consumers.'

While initially the European financial industry played a major role in the regulation of financial services across the
EU, the last three decades or more have witnessed the rise of public regulation in this area. This trend received a major
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boost in the aftermath of the global financial crisis that was triggered by the collapse of the subprime mortgage market
in the US in 2007.” According to the now prevailing policy stance, the crisis exposed the risks that the lack of public
regulation in the financial services field can pose not only to individual consumers but also to the proper functioning of
the financial markets and economy at large.” A frequently mentioned example in this context is widespread
irresponsible lending in the largely unregulated US subprime mortgage.

However, it would be misleading to conclude from this that, in the post-crisis era, to use the words of the former
French president Nicolas Sarkozy, ‘[s]elf-regulation as a way of solving all problems is finished.”* Private regulation in
the financial services field has not been entirely displaced by public regulation in the post-crisis European financial
services landscape.” Contrary to the traditional dichotomy between self-regulation by private actors and command and
control regulation by public actors, there is still room for the interplay between the two in governing financial services
in a multi-level EU legal order.® The regulatory styles that enable such an interplay include, in particular, principles-
based regulation and meta-regulation (or management-based regulation) which are familiar from before the crisis and
remain on the agenda in the post-crisis EU.” In fact, the interface between the financial services industry and financial
regulators is necessary in the post-crisis era, given that the financial services sector remains a ‘decentred’ regulatory
space” that is characterised, inter alia, by a high degree of complexity, fragmentation of knowledge, resources and
capacity for control, as well as unpredictability of actor behaviour.

When co-governing public goods, such as financial services, public and private actors may cooperate or compete
with each other.” As will be illustrated in this article, which form of the relationship between the two prevails at a
specific moment in time may be considerably influenced by the way in which the compliance of private actors with
principles-based regulation or meta-regulation is supervised and enforced by public watchdogs.'’ The interplay
between private regulators and public supervisors in the financial services field is particularly interesting in the present
context, given the general post-crisis trend towards strengthening public supervision and enforcement in this area
across the EU. In particular, with the establishment of a new institutional framework for financial supervision — the
European System of Financial Supervision (ESFS), the post-crisis era has witnessed a major move towards a greater
Europeanisation and centralisation of public supervision in the financial services field. The ESFS is formed of the three
sectoral European Supervisory Authorities (ESAs) — the European Securities and Markets Authority (ESMA), the
European Banking Authority (EBA) and the European Insurance and Occupational Pensions Authority (EIOPA) — plus
the European Systemic Risk Board (ESRB) and national supervisory authorities. In particular, the ESAs avail
themselves of far-reaching powers to govern the financial services industry. This can be illustrated by using the
example of ESMA, whose mission is to enhance investor protection and to reinforce stable and well functioning
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