
ScienceDirect

Available online at www.sciencedirect.com

Transportation Research Procedia 25 (2017) 233–250

2352-1465 © 2017 The Authors. Published by Elsevier B.V.
Peer-review under responsibility of WORLD CONFERENCE ON TRANSPORT RESEARCH SOCIETY.
10.1016/j.trpro.2017.05.391

www.elsevier.com/locate/procedia

10.1016/j.trpro.2017.05.391

© 2017 The Authors. Published by Elsevier B.V.
Peer-review under responsibility of WORLD CONFERENCE ON TRANSPORT RESEARCH SOCIETY.

2352-1465

 

Available online at www.sciencedirect.com 

ScienceDirect	
Transportation Research Procedia 00 (2017) 000–000  

 www.elsevier.com/locate/procedia 

 

2214-241X © 2017 The Authors. Published by Elsevier B.V. 
Peer-review under responsibility of WORLD CONFERENCE ON TRANSPORT RESEARCH SOCIETY.  

World Conference on Transport Research - WCTR 2016 Shanghai. 10-15 July 2016 

Testing the boundaries between the Basel and MARPOL regimes: 
are they complementary or mutually exclusive? 

Gabriela Argüello Moncayo* 
Department of Law, School of Business, Economic and Law at the University of Gothenburg, Gothenburg 405 30, Sweden 

 

Abstract 

Incidents relating to unsafe management of wastes generated due to blending operations on board vessels have ignited an 
ongoing discussion between two competing legal regimes: the Basel Convention on the Control of Transboundary Movements of 
Hazardous Wastes and their Disposal (Basel Convention) and the International Convention for the Prevention of Pollution from 
Ships as modified by its 1978 Protocol (MARPOL). Despite that blending operations of bulk liquid cargoes during the sea 
voyage have been prohibited, unanswered questions remain regarding the potential applicability of the Basel Convention to ship-
generated wastes while on board vessels and after their discharge at port reception facilities. This paper analyzes the relationship 
between the Basel Convention and MARPOL and the rationale for concluding that these regimes are indeed mutually exclusive.  
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1. Introduction 

Conflicting legal regimes are not an unusual occurrence in every field of law. International environmental law in 
particular has experienced a fast development, which has led to the adoption of a plethora of legal instruments. 
Environmental law regimes could deal with: 1) a particular portion of the environment, e.g., air, sea, and land, 2) a 
particular activity, e.g., transboundary movements of wastes or ship source pollution, or 3) a particular substance, 
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a nutshell, the vessel Probo Koala was chartered by Trafigura, which performed blending operations on board the 
vessel. In July 2006, the ship arrived in Amsterdam and the services of Amsterdam Port Services (APS) were 
engaged to discharge the slops into port reception facilities, as required by MARPOL. However, after half of the 
wastes had been discharged, APS noted the chemical characteristics of the slops that were finally reloaded upon the 
approval of the Port Authority. The authorization was given after consultation with the Port State Control of the 
National Transport and Water Management Inspectorate, which scrutinized the marine environmental legislation 
and found no prohibition regarding reloading slops into a ship. However, up to this point the authorities involved in 
this incident did not consider the waste legislation. Finally, in August 2006 the ship sailed to Ivory Coast, where the 
wastes were discharged in Abidjan, resulting in loss of life, personal injury, damage to property, environmental 
damage, and pure economic loss [3]. The second incident involved the OBO carrier Probo Emu. In this case, 
Trafigura again performed blending operations on board the vessel. The ship called at the port of Sløvåg on the west 
coast of Norway and declared the presence of slops on board that required to be discharged into reception facilities. 
Finally, in May 2007 an explosion occurred causing the release of harmful substances and further property damage, 
personal injury, economic loss, and environmental damage [4]. 

Due to the Probo Koala affair, the Secretariat of the Basel Convention (2007) [5] requested the International 
Maritime Organization (IMO) to identify and address possible gaps between MARPOL and the Basel  Convention. 
In this particular case, gasoline was blended with caustic soda on board the vessel, and the IMO (2007) [6] informed 
the Secretariat of the Basel Convention that the cargo of gasoline falls under Annex I of MARPOL while the cargo 
of caustic soda falls under Annex II. However, once the cargoes are blended and residues are generated, an evident 
problem arises regarding the standards applicable to this mixture. Are these residues subject to Annex I or Annex II 
of MARPOL? Furthermore, when the Probo Koala and the Probo Emu incidents took place, blending operations on 
board vessels were neither regulated nor illegal. However, these events reveal the lack of an adequate interface 
between management of harmful substances at sea and at land.  

To deal with this loophole in the regulatory system, two solutions were proposed. The first option was to examine 
the possible application of the Basel Convention to ship-generated wastes that are abnormal or the discharge of 
which is not covered by another convention, i.e., MARPOL. Regarding the interface between sea and land, the 
application of the ESM under the Basel Convention has been suggested even if no transboundary movement occurs 
and independently of any characterization of the normality of ship wastes. The second option was to regulate 
blending operations on board vessels. This has been an IMO undertaking. In the thirteenth session of the Sub-
Committee on Liquids and Gases, provisional guidelines were developed to ensure the safety of blending operations 
on board ships during the sea voyage.  

In the eighty-ninth session of the Maritime Safety Committee held in May 2011, an amendment to the 
International Convention for the Safety of Life at Sea, 1974 (SOLAS Convention) Chapter VI: Carriage of Cargoes, 
was proposed to prohibit blending operations on board ships during the sea voyage. No proposal has been made in 
relation to blending operations on board vessels in port. Nonetheless, ports are situated in internal waters where the 
port state enjoys full territorial sovereignty and thus, national legislation applies in this respect. Moreover, in the 
eighty-ninth session of the Maritime Safety Committee (2011) [7], a proposal to prohibit not only blending 
operations but also “production processes on board ships that result in new products” was required by the 
Netherlands. This proposal was considered in the sixteenth session of the Sub-Committee on Liquids and Gases 
(2012) [8], where “clarification with respect of Offshore Support Vessels” was also taken into account to draft the 
amendment. Finally, the ninetieth session of the Maritime Safety Committee held in May 2012 [9] adopted the 
SOLAS regulation VI/5.2 to prohibit blending operations of bulk liquid cargoes during the sea voyage and 
production processes on board ships. In conclusion, blending operations and industrial processes became a loophole 
in relation to the management of harmful substances generated at sea in the face of a scandal. The express 
prohibition on the subject will only be applicable to future events. Doubts regarding the Basel Convention and 
MARPOL still remain because of the potential application of the Basel Convention to ship-generated waste, 
especially after its discharge in port reception facilities. The following subsections analyze the relation between 
these two regimes.  
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e.g., persistent organic pollutants. In this scenario, regulatory overlaps could occur and sometimes a certain situation 
could be subject to different legal regimes with distinct and even conflicting obligations! How does international law 
cope with these issues? Generally, international treaties contain exclusion clauses to avoid conflicts of law. The 
Basel Convention contains such a clause, which excludes from its scope of application: “[w]astes which derive from 
the normal operations of a ship, the discharge of which is covered by another international instrument.” These wastes 
are regulated by MARPOL. As it will become apparent in this paper, despite the introduction of such exclusion 
clause, a conflict did emerge between the Basel Convention and MARPOL regarding the potential applicability of 
the obligations contained in the Basel Convention to ship-generated wastes, especially after their discharge at port 
reception facilities. Since the principles governing these treaties are incompatible, the author argues that the Basel 
Convention cannot be regarded as a complementary regime of MARPOL.  

In the aftermath of the Probo Koalaa and Probo Emub incidents, uncertainties arose regarding the nature of 
wastes generated as a result of blending activities on board vessels, and the regime applicable to those substances 
blurred the boundaries between MARPOL and the Basel Convention. As a starting point, it is of fundamental 
importance to be aware that blending operations should be distinguished from industrial processes carried out on 
board vessels. The former consists of mixing two substances into one while the latter involves deliberate chemical 
reactions to create a new product with different properties than those of the substances originally processed. 
Blending operations of fuel at sea was a common practice and the demand for bio-fuel blends also increased for 
several reasons, explained by the IMO (2009) [1], such as: a) meeting the customers’ needs regarding the 
characteristic of a product and b) lowering of costs. So, the initial discussion centered on whether blending 
operations and the management of their residues fall within the exclusion contained in Article 1(4) of the Basel 
Convention.[2] 

Despite that blending operations were not unusual, these activities were not regulated. In this scenario, one could 
think that regulating blending operations on board vessels at sea and in ports would close the “gap” between 
MARPOL and Basel and avoid further conflicts between these regimes. Indeed, the ninetieth session of the IMO 
Maritime Safety Committee held in May 2012 adopted the SOLAS regulation VI/5.2 to prohibit blending operations 
of bulk liquid cargoes during the sea voyage and production processes on board ships. However, this is just the tip of 
the iceberg since the real dilemma is how to deal with ship-generated wastec in its sea-land interface. In this scenario, 
blending operations were just a catalyst triggering the following questions: What happens after ships discharge their 
wastes into reception facilities? Is the Basel Convention applicable ipso facto to ship-generated wastes once 
discharged from the vessel? Does MARPOL provide any environmentally sound management (ESM) of ship-
generated waste at land? In which circumstances is the Basel Convention applicable to ship-generated wastes while 
on board? And in the midst of the controversy lies the exclusion contained in Article 1 (4) of the Basel Convention.  

Against the above background, the following issues are discussed in the present paper: a) the events leading to the 
blurring of boundaries between the Basel Convention and MARPOL, b) the reach of the exclusion contained in 
Article 1 (4) of the Basel Convention, c) the meaning of “transboundary movements” and the associated obligations, 
d) whether MARPOL provides for an ESM of ship-generated waste at land, and e) whether the ESM obligation, 
under the Basel Convention, subsists regardless of the occurrence of a transboundary movement of wastes. 

2. Blending operations on board ships: the loophole  

Disasters have generally been the catalyst for the adoption of maritime safety and marine pollution regulations, 
and the attention paid to blending operations in the wake of the Probo Koala and Probo Emu is not an exception. In 

 

 
a A detailed account of this incident can be found at Verschuuren J, Kuchta S. Victims of environmental pollution in the slipstream of 
globalization. In van Dijk J, Letschert R, editors. The new faces of victimhood: globalisation, transnational crimes, and victim rights, The 
Netherlands: Springer; 2010,  p. 127-156. 
b A detailed account of this incident can be found at Skjold, T., et al. Accident investigation following the vest tank explosion at Sløvåg: Revision 
03 – English Version, Bergen: CMR Gexcon; 2008. 
c In this article, ship-generated wastes should be understood as including residues from both machinery and cargo. Although MARPOL refers to 
the discharge of harmful substances in general, at EU level, for instance, Directive 2000/59/EC on port reception facilities for ship-generated 
waste and cargo residues makes a distinction between these categories in its Article 2 (c) and (d). 
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