European Psychiatry 42 (2017) 134-137

journal homepage: http://www.europsy-journal.com

Contents lists available at ScienceDirect

European Psychiatry

Original article

Risk assessment tools in criminal justice and forensic psychiatry:

The need for better data

P
\!) CrossMark

T. Douglas?, J. Pugh?, L. Singh ®°, J. Savulescu?, S. Fazel >*

2 0xford Uehiro Centre for Practical Ethics, Faculty of Philosophy, University of Oxford, Suite 8, Littlegate House, St Ebbes Street, Oxford OX1 1PT, United

Kingdom

b Department of Psychiatry, University of Oxford, Warneford Hospital, Oxford OX3 7JX, United Kingdom
€Oxford Health NHS Foundation Trust, Warneford Hospital, Oxford OX3 7JX, United Kingdom

ARTICLE INFO ABSTRACT

Article history:

Received 17 September 2016

Received in revised form 4 December 2016
Accepted 11 December 2016

Available online 28 December 2016

Violence risk assessment tools are increasingly used within criminal justice and forensic psychiatry,
however there is little relevant, reliable and unbiased data regarding their predictive accuracy. We argue
that such data are needed to (i) prevent excessive reliance on risk assessment scores, (ii) allow matching
of different risk assessment tools to different contexts of application, (iii) protect against problematic

forms of discrimination and stigmatisation, and (iv) ensure that contentious demographic variables are
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not prematurely removed from risk assessment tools.
© 2016 The Author(s). Published by Elsevier Masson SAS. This is an open access article under the CC BY

license (http://creativecommons.org/licenses/by/4.0/).

There are currently more than 200 structured tools available for
assessing risk of violence in forensic psychiatry and criminal
justice [1]. These are widely deployed to inform initial sentencing,
parole, and decisions regarding post-release monitoring and
rehabilitation. In some jurisdictions, including Canada, New
Zealand, and until 2012 in the United Kingdom, risk assessment
tools are or were also used to justify indeterminate post-sentence
detention. In addition, violence risk assessment tools are used to
inform decisions regarding detention, discharge, and patient
management in forensic and, increasingly, general psychiatry.

This article highlights some potential ethical problems posed by
risk assessment tools and argues that better data on predictive
accuracy are needed to mitigate these. It focuses on the use of risk
assessment tools in forensic psychiatric and criminal justice
settings.

1. Professional obligations and competing values

In the psychiatric literature, criticism of risk assessment has
focused on the possibility that, in deploying risk assessment tools,
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mental health professionals may fail to fulfil their professional
obligations to their patients [2,3]. Health professionals are
expected to make the care of their patients their first concern,
to build trust, and to respect patient preferences, and this
expectation is reflected in professional guidelines [4]. Some argue
that the use of risk assessment tools is unjustified when it is
intended to realise other values, such as justice or public
protection, and does not benefit the assessed individual [5-
8]. Buchanan and Grounds hold that “it is inappropriate to
comment on a defendant’s risk unless psychiatric intervention is
proposed or other benefit will result” [6]. Similarly, Mullen claims
that “[r]isk assessments... are the proper concern of health
professionals to the extent that they initiate remedial interven-
tions that directly or indirectly benefit the person assessed” [8].

The use of risk assessment tools is perhaps most clearly at odds
with the interests of the assessed individual where the tool is used
to inform decisions regarding post-sentence detention. In this
context, the default position is that the person will be released;
however, if the tool indicates a high risk of violence, detention may
be extended. It could be argued that deploying the tool thus runs
against the individual’s interest in being released as soon as
possible.

In some cases, however, the application of a risk assessment
tool will benefit the assessed individual. There are at least three
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ways in which it could confer such a benefit. First, the risk
assessment may be used to identify beneficial treatments. Second,
the use of a risk assessment tool may facilitate an earlier release or
discharge. Suppose an individual is being considered for parole or
discharge from a secure psychiatric institution, but this is likely to
be refused on the basis that there is insufficient evidence for a low
risk of violence. In this situation, application of a risk assessment
tool may provide the evidence necessary to secure an end to
detention. Third, even when a risk assessment results in further
detention, it might nevertheless confer a benefit because extended
detention is itself in the individual’s best interests. For example, it
may prevent re-offending and an even longer period of detention
in the future.

Moreover, even when mental health professionals administer
risk assessments that are against the assessed individual’s best
interests, it is not clear they thereby violate a professional
obligation, for the view that medical professionals ought never
to act against a patient’s best interests can be contested. In the
setting of infectious disease control, it would be widely accepted
that physicians may sometimes compromise a patient’s best
interests in order to promote other values, such as the health of
family members and the wider public [9,10]. Similarly, many
would hold that an obstetrician may sometimes act to protect a
future child, even if this comes at some cost to the patient—that is,
the prospective mother [11]. It can be argued that a parallel point
holds in relation to forensic psychiatry: professionals in this field
may sometimes give precedence to values besides the welfare of
their own patients [12]. Those who hold that risk assessment tools
should be used only when they benefit the patient may thus be
overstating the ethical difficulties created by such tools.

Nevertheless, the presence of competing values in risk
assessment does create a potential ethical problem: it is possible
that some values will be unjustifiably sacrificed for the sake of
others. For example, there is a risk that the interests of individual
patients or prisoners will be unjustifiably compromised in the name
of public protection, or the reverse. We will argue that a lack of
high quality data on predictive accuracy compounds this ethical
risk.

2. Predictive accuracy

Existing data suggest that most risk assessment tools have poor
to moderate accuracy in most applications. Typically, more than
half of individuals judged by tools as high risk are incorrectly
classified—they will not go on to offend [13]. These persons may be
detained unnecessarily. False positives may be especially common
in minority ethnic groups [14,15].

Rates of false negatives are usually much lower. Nevertheless,
in typical cases around 9% of those classed as low risk will go on to
offend [13]. These individuals may be released or discharged too
early, posing excessive risk to the public. Such failures of negative
prediction are frequently associated with significant controversy
and outrage, as reactions to recent high profile cases demonstrate
[16].

The prevalence of prediction errors does not entirely undermine
the rationale for deploying risk assessment tools. To balance risk to
the public against the interests of the assessed individual, some
method for assessing risk is required, and risk assessment tools,
even if limited in accuracy, may be the best option available.
However, to mitigate the possibility of inadequate or excessive
detention, the limitations of risk assessment tools need to be well
understood and factored into clinical and criminal justice
responses.

Unfortunately, published validation findings for the most
widely used tools, which allow for predictive accuracy to be

estimated in advance, frequently present a misleading picture
[17]. First, though there are exceptions, most tools have not been
externally validated outside of their derivation sample [18,19]. Of
particular concern, few validation studies have been conducted in
women, ethnic minority populations, and individuals motivated by
religious or political extremism [14,15,17]. Consequently, it is
unclear how far reported accuracy findings can be extrapolated to
new settings and populations [20]. Second, there is strong evidence
that conflicts of interest are often not disclosed in this field, and
some evidence of publication and authorship bias [21]. (Author-
ship bias occurs when research on tools tends to be published by
the authors of those tools, who typically find better performance.)
Third, published studies frequently present only a small number of
performance measures that do not provide a full picture of
predictive accuracy [22].

Thus, not only is the predictive accuracy of risk assessment
tools imperfect, it is also imperfectly presented in the literature.
This limited and skewed evidence base creates a risk that decision
makers will rely more heavily on risk assessment scores than their
accuracy warrants. To mitigate this risk, there is a need for better
quality data covering more subpopulations. Validation studies
should include more than just one or two performance statistics,
and data on the numbers of true and false positives and negatives
should be clearly presented. Conflicts of interests need to be
disclosed, and reviews by authors with financial conflicts of
interests should be treated with caution.

In addition to risking over-reliance on risk assessment scores,
deficiencies in the evidence base also generate at least three more
specific problems, which we explain below: they (i) thwart
attempts to match risk assessment tools to different contexts of
application, (ii) complicate efforts to determine whether risk
assessment tools are unjustifiably discriminatory or stigmatising,
and thereby (iii) contribute to the possibility that contentious
demographic variables will be prematurely eliminated from
assessment tools.

3. The right tool for the context

Selecting the optimal risk assessment tool for a given
application requires trade-offs to be made between false negatives
and false positives; attempts to reduce the number of false
positives will increase the number of false negatives [23]. Tools
with a low rate of false negatives (due to high sensitivity) will be
most effective at protecting the public, and may garner most
political support, while tools with a low rate of false positives (due
to high specificity) will best protect the rights and interests of
prisoners and psychiatric patients.

The optimal balance between false positives and false negatives
is an ethical issue and will depend on the social and political
context in which the tool is to be used [24]. For example, avoidance
of false positives may be more important in jurisdictions with less
humane detention practices than in jurisdictions with more
humane practices, since the less humane the conditions of
detention, the greater the harm false positives will tend to impose
on the assessed individual [25].

The appropriate balance between false positives and false
negatives will also depend on the stage in the criminal justice
process or patient pathway at which the tool will be deployed. For
instance, suppose that a risk assessment tool is used to inform
decisions about post-sentence detention in a setting where an
individual’s initial sentence is proportionate to their degree of
responsibility and the seriousness of the crime. Detaining the
individual beyond the end of the initial sentence thus involves
imposing a disproportionately long period of detention. In this
context, special care should be taken to avoid false positives, and
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