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Mental health experts are increasingly being utilised by the criminal justice system to provide assistance to courts
during the assessment of issues falling beyond the knowledge and/or experience of the courts. A particular domain
where the assistance of qualified psychiatrists and psychologists is becoming essential is where the defence of
pathological criminal incapacity falls to be assessed. Mental health professionals testifying during trials where the
defence of pathological criminal incapacity is raised will present opinion evidence which is one of the exceptions
to the rule of inadmissibility of opinion evidence. Mental health professionals providing their opinion evidence
are, however, prohibited from expressing opinions on so-called “ultimate issues” upon which only the court may
ultimately rule upon. The latter rule is also commonly known in practice as the “ultimate issue” rule which presents
multifaceted challenges in respect of the application of the defence of pathological criminal incapacity. In this article,
the author assesses the application of the ultimate issue rule with reference to the defence of pathological criminal
incapacity as it operateswithin the South African criminal law context. A comparative analysis is also providedwith
reference to the rule as it operates in the United States of America and more specifically Federal Rule 704. It is
concluded that the ultimate issue rule unnecessarily restricts testimony provided by mental health professionals
as such placing a barrier on such evidence. As such, it is argued that the rule is superfluous as it remains within
the discretion of the trier of fact to decide as to what weight to attach to such evidence.

© 2015 Published by Elsevier Ltd.

Melrose said: “But of course, perjury seldom plays a role in the testi-
mony of so-called expertwitnesses. It is only too easy for both defense
and prosecution to find honest authorities who oppose each other
diametrically in regard to the same phenomenon, even in such a
supposedly exact science as ballistics, and when the human element
enters, consistency goes right out the window. Dr Brixton, for exam-
ple, believes that a man who has tried to get himself mutilated can
be held responsible for no subsequent act however criminal. I wager
that the prosecution psychiatrist will find the same fact utterly
negligible.” (Thomas Berger)1

1. Introduction

Mental health professions are increasingly being utilised by the
criminal justice system to provide assistance in the assessment of issues
beyond the knowledge or experience of the courts. One of the most
important domains where the expertise of qualified psychiatrists and
psychologists is becoming essential denotes the assessment and appli-
cation of the defence of criminal incapacity. Thesemental health profes-
sionals will accordingly be requested by courts to assess individuals
allegedly having lacked criminal capacity at the time of the commission
of the offence and to consequently provide an opinion as to the mental

state of the individual at the time of the offence. It is trite that the evi-
dence presented by psychiatrists and psychologists within the para-
digm of criminal capacity takes the form of expert opinion evidence.2
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Expert evidence is one of the exceptions to the general rule that
evidence of opinion is inadmissible.3 The general rule is that opinion
evidence is inadmissible due to the irrelevance thereof. The excep-
tion to the latter rule is when the issue is of such a nature that the
opinion of the expert, in this case that of the psychiatrist or psychologist,
can provide assistance to the court to adjudicate thematter.4 The opinion
of an expert will accordingly be admissible to provide the court with
scientific information which is likely to fall outside the experience and
knowledge of the court.5 The converse is, however, also true. If the par-
ticular opinion evidence deals with a matter that the court can decide
upon in the absence of such evidence, the opinion evidence will be
deemed irrelevant and inadmissible. The main criterion for assessing
the admissibility of such evidence can be traced to the relevance
thereof.6 According to Zeffert and Paizes an opinion will be relevant if
it can assist the court and if the witness is better qualified to form
such an opinion.7 There are generally two exceptions to the general
“ban” against opinion evidence. The first exception entails the opinion
of a lay person as to facts observed by such a person and where it is
reasonably inevitable for the witness to separate observed facts from
the inferences drawn from the observed facts.8 It is consequently
often difficult to distinguish between facts and opinion of suchwitness.
The second exception relates to the opinion evidence presented by a
witness who by way of skill, experience and competence is in a better
position to draw inferences from the facts than the court due to the
fact that the subject-matter requires skill, knowledge or expertise
beyond the normal experience of the court.9 For purposes of this
contribution, emphasis will fall on the second exception relating to
expert evidence. One of the principle motivations for the exclusion
of opinion evidence is predicated upon the premise of protecting
the function of the trier of fact or judicial authority and entails that
a witness should refrain from expressing opinion evidence on issues
that the court itself has to decide upon and accordingly the witness
should not “usurp” the function of the court. The latter principle is
more commonly referred to within the law of evidence as the so-
called “ultimate issue” principle.10 In S v Harris,11 Ogilvie Thomson
JA indirectly encroached the ultimate issue rule by stating12:

“… in the ultimate analysis, the crucial issue of appellant's crimi-
nal responsibility for his actions at the relevant time is a matter to
be determined, not by the psychiatrists, but by the Court itself. In
determining that issue the Court – initially, the trial Court; and,
on appeal, this Court – must of necessity have regard not only to

the expert medical evidence but also to all the other facts of the
case, including the reliability of appellant as a witness and the
nature of his proved actions throughout the relevant period.”

The question which falls to be assessed is whether the ultimate
issue rule should still be retained in our current rules of evidence.
Within a climate of rapid developments in science and technology
also with reference to the sciences of psychiatry and psychology,
the “gap” between a layman's knowledge and expert knowledge is
increasingly expanding. In the ultimate pursuit for truth and justice,
various questions arise as to the admissibility, scientific reliability
and validity of psychiatric and psychological evidence. Van Kampen
illustrates the anomaly as follows13:

“Over many centuries, science has become pivotal to our under-
standing of (human) nature and its contribution to legal decision
making processes has increased dramatically. But as the involve-
ment of science itself, and various techniques based upon its
insights grew, so did a number of problems related to the use of
such knowledge by legal institutions.”

And further:

“The vast range of problems related to the use of (applied) scientific
or otherwise specialised knowledge by legal institutions that have
been identified over the years – and the manifest presence of some
of these problems in more well-known miscarriages of justice –

has made expert evidence one of the most hotly debated topics in
legal literature.”

Within the ambit of the defence of pathological criminal incapacity
as it operates within the context of South African criminal law, expert
evidence is statutorily provided for. Proper statutory recognition of
expert evidence is, however, only one step towards the proper applica-
tion of expert evidence in caseswhere the defence of criminal incapacity
and more specifically, pathological criminal incapacity, is raised. Obsta-
cles such as the ultimate issue rule, reliability and validity further place a
barrier on the acceptance of expert evidence which will have to be
addressed. The latter is further exacerbated by the divergent views of
the behavioural sciences as opposed to the legal profession. Despite
the necessity and pivotal role of expert evidence in caseswhere criminal
capacity is in issue, courts frequently approach such evidencewith great
caution, scrutiny and scepticism.Melton et al. encapsulate this dilemma
by stating14:

“To some extent, this antipathy stems from the belief that mental
health professionals too often try to answer legal questions for
which there are no good behavioural science answers — or,
worse, are merely selling their testimony to the highest bidder.
But it also flows from the fact that even when clinicians have
something useful to say and are eager to maintain their integrity,
their message is often obscured or confused. Their reports are
perceived as conclusory and filled with jargon; their testimony
is viewed as hard to follow (on direct examination) and
befuddled (on cross-examination).”
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evidence and criminal justice, Oxford University Press (2001) at 36 where it is noted: “Fact
finders need to analyse expert evidence and combine it with the other evidence that is
presented to them; for their part, experts need to present their evidence in a manner that
facilitates this task. These points are obvious, even banal. What is interesting is that their
implementation is challenging, and even controversial.”
14 Melton et al. supra note 2 at 577.

30 G.P. Stevens / International Journal of Law and Psychiatry 38 (2015) 29–37



Download English Version:

https://daneshyari.com/en/article/6554674

Download Persian Version:

https://daneshyari.com/article/6554674

Daneshyari.com

https://daneshyari.com/en/article/6554674
https://daneshyari.com/article/6554674
https://daneshyari.com

