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1. Introduction

Law is rarely pro-active, but nevertheless, it is dynamic, need-
ing to reflect the changing requirements of society. Transportation
and property law is inherently built upon reaction and observed
needs. When transport, and the movement of people and property,
involves the crossing of boundaries and borders, the situation
becomes even more involved and contentious. History has clearly
shown that discord occurs when nations stake claims of owner-
ship on disputed land or property outside ‘recognized’ state ter-
ritory. It is often at this point that international law and treaties
are turned to. But international law is acknowledged to be mul-
tifarious and complex. It is often a case of governance and ulti-
mately power and control. In reality, States decide whether or not
to enter into international treaties under the international custom,
which is then accepted as ‘law’, but inevitably this application and
adherence remains subject to the political will of States and the
protectionism of governments.

Ownership of the skies has remained an antagonistic issue for
nations, with the 1900s seeing the establishment of air law, which
was based on the concept of Laws of the Sea. Transport continues
to develop and evolve due to society's needs and mankind's thirst
for travel – transport remains a means to connect and access op-
portunities, and therefore trade and commercialization is in-
extricably linked.

The 1960s heralded the new stage with the emergence of a new
era – travel into space. 12 April 1961 will be remembered forever
as the day man journeyed into outer space. The space race had

begun. This was to be between the then two superpowers, the U.S.
and the Soviet Union. Technically, to be accurate, history records
the start of the space-war some ten years earlier, in the 1950s.
However this day was to mark the increase of competition invol-
ving human space exploration, which led, shortly afterwards, to
President John F. Kennedy making the bold, public statement that
the U.S. would land a man on the moon before the end of that
decade. In essence, the race involved technological dominance and
a race for supremacy. Space was viewed as a new frontier to
conquer.

At the start of the second decade in the ‘new millennium’ an
announcement was made that space landings and exploration
were entering a new phase with ‘Mars One’ planning to establish a
human settlement on Mars in 2027.2 And, half way through the
second decade the space race seemed to be entering a new battle
too, with Russia declaring that it was planning to conquer Mars
first, with a settlement which is scheduled to be launched in 2017.3

Mars One however, typifies the new breed of pioneers in so
much as it non-governmental and has international representation
– it is very much geared as the ‘next giant leap for mankind’ both
in terms of reaching new outer space limits and levels of
cooperation.

However, an apolitical approach to space and space exploration
can far from said to be the norm with countries appreciating and
no doubt envying the untapped value that lies above us all. And in
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2015 the U.S. proactively staked a claim to this potential by laying
a Bill before U.S. Congress on commercial space mining – property
ownership was potentially set to reach new heights.4 Arguably this
action was to indicate the next phase of globalization an expansion
out of Earth's orbit into ‘asterization’, albeit potentially of a
monopolistic nature, whilst calling into question – mankind's
rights vs. profit and commercialization.

This paper explores both the Bill and subsequent Space Re-
source Exploration and Utilization Act (as within the 2015 - U.S.
Commercial Space Launch Competitiveness Act), whilst firstly
undertaking a comparison analysis of other UN Treaties and
Conventions. The research considers the aspect of sovereignty,
boundary limitations and governance, whilst the validity of State
commercialization of assets deemed as being ‘mankind's heritage’
is therefore also subsequently analyzed. Both (i) the comparison
analysis of UN Treaties and Conventions and (ii) the relevance of
sovereignty/staking claims to assets should be viewed as primary
objectives of the research. Ultimately, the methodology is related
to legal research, whereby commentary is provided on the simi-
larities of lessons learnt from Earth and other UN International
(Space) Treaties and Conventions. Correlation-references are made
in respect to this aspect and particularly to the current situation in
the South China Sea. In doing so, the paper illustrates the U.S.'s
reluctance to ratify any UN treaty, which does not allow the
freedom …. of its competitive advantage: as is ultimately the aim of
the Space Resource Exploration and Utilization Act.

2. Contextualization – literature overview

2.1. The movement of man – boundaries and borders

As Steinberg made reference to, theorists within the geopolitics
environment increasingly recognize that boundaries are more
than simply lines that outline territories.5 Whilst this is arguably
true, there is also the additional related factor perhaps to consider,
that, therefore, the act of movement has had an influential role to
play in causing boundaries themselves to be defined or re-defined.
Rubenstein remarked, that ‘the function of a boundary is to pro-
duce and regulate a distinction between inside and outside; the
movement of things across a boundary signals not its failure but its
success’.6 However, it is debatably whether claiming ownership of
space, and particularly minerals, is ever going to translate to being
successful for mankind. The truer potential is that space mining
will, in the short-term at least, lead to conflict and discourse.
When viewed from an economic and opportunistic perspective, it
may be said to be however of economic benefit to a nation and
particularly, that nation's position in an ever global world – where
a nation strives to be ultimately ‘the global superpower’.

It is true that man has always been migratory with an ancestry
steeped in discovery -conquering nations and claiming land and
ownership;7 and of course, transportation has had a key role to
play in advancing both movement and development. It is said that
the discovery of new lands, which have then been governed and
claimed mostly on behalf of sovereign nations, was initially fa-
cilitated by utilization of the seas.8 In this way Steinberg makes the

linkage between ‘the ocean itself as a space of connection and an
arena of mobility’.9 Hence there is a direct correlation between a
‘boundable space’/territory and the utilization of the area as a
means of travel as well as to conquer and to claim.10 Crossing
boundaries has often been seen as an act of aggression and sub-
sequently led to retaliation, and, hence, resulted in conflict and
physical wars. Whilst Chilton11 further identifies that the era of the
Cold War was a containment of suspicion (held within the USSR
boundary and arguably the U.S. internal borders) - in terms of a
perceived threatening environment which had the potential to
manifest through outward aggressive actions. Nevertheless, this
same distrust ultimately led to competitive behavior and the de-
termination to exert a show of force and supremacy in other ways
– such as ‘conquering’ what lies above us (the moon and the race
to into space). Intertwined in this complex equation is invariably
‘politics’, which manifests itself strongly in the form of sovereignty
and ownership, and, hence, prosperity and dominance.

Clifford and Rubenstein actually point to the fact that mankind
recognizes a border and boundary only when it is actually
crossed12 - in this sense, the phrases to ‘cross the line’ or ‘overstep
bounds or borders’ are often used to show our distaste and dislike
for an action. As the Cambridge Dictionary defines, crossing the
line relates to an action or behavior ‘that is not socially
acceptable’.13 And hence, there is further interconnect, in the sense
of politics, which leads to policies and legislative control; and,
ultimately, enforcement when such physical acts are perpetrated.
Consequently, whilst mankind strives to prosper and to lead, it
also needs to be reined in and controlled – and held accountable
for subsequent actions. From this perspective there is a legal order
- rules that can be expressed through different instruments,
known as sources of law. These instruments/sources of the law are
applicable in the relevant territory, from which they originated –

which is termed national or federal law. It is only when Interna-
tional Law, in the form of treaties and conventions (or in the case
of regional supranational organizations - such as the EU14) im-
plement a direction or a restriction, or action for normative be-
havior, that the rule of law extends beyond an individual sovereign
nation. Furthermore, it only becomes applicable to a contracting
State and whilst States maybe signatories to an organization, they
do not necessarily sign, ratify and implement all subsequent
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